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SMN LAW GROUP APC 
STEVEN M. NUÑEZ (185421) 
401 W. A Street, Suite 1100 
San Diego, CA  92101 
Tel: 619/296-8400 
steve@smnlaw.com 
 
Attorneys for Victim Amy Bergen Zerofski 
 

 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF RIVERSIDE 

IN RE: RENOVATE AMERICA FINANCE 
CASES, 
 
 
 
 
 
 
 
 
 
 
 
 
 
   
 
 
 

Case No. RICJCCP4940 
 
Assigned for All Purposes to: 
Judge Sunshine S. Sykes 
Department 6 
 
MOTION FOR LEAVE TO FILE A LATE 
OBJECTION; MEMORANDUM OF POINTS 
AND AUTHORITIES; DECLARATION OF 
AMY BERGEN ZEROFSKI; 
DECLARATION OF STEVEN M. NUÑEZ; 
[PROPOSED] OBJECTION 
 
Date:  July 8, 2020 
Dept. 6 
Time: 8:30 a.m. 
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TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD HEREIN: 

 PLEASE TAKE NOTICE that on July 8, 2020, at 8:30 a.m. in Department 6 of the 

Riverside County Superior Court, HERO victim Amy Bergen Zerfoski will, and hereby does 

seek leave of court to submit a late Objection to the proposed settlement.  This motion is made 

pursuant to the March 13, 2020, Statement by the Chief Justice of the California Supreme Court 

on the Emergency Response of California Courts, the March 17, 2020 Order of the Judicial 

Council of the State of California regarding the Riverside County Superior Courts, the March 

20, 2020 Order of the Judicial Council of the State of California regarding the Riverside County 

Superior Courts, the April 1, 2020 Order of the Judicial Council of the State of California 

regarding the Riverside County Superior Courts, the April 24, 2020 Order of the Judicial Council 

of the State of California regarding the Riverside County Superior Courts, the May 26, 2020 

Order of the Judicial Council of the State of California regarding the Riverside County Superior 

Courts, the June 23, 2020 Order of the Judicial Council of the State of California regarding the 

Riverside County Superior Courts, and the April 22, 2020 General Order re Civil Division 

Reorganization.  This motion is made on the grounds that victim Amy Bergen Zerfoski is the 

very type of litigant for whom the entire justice system was upended and placed on hold. 

 This motion is based on this notice, the attached memorandum of points and authorities, 

the accompanying declarations of Steven M. Nuñez and Amy Bergen Zerofski, the attached 

Objection Form, all pleadings and files maintained by the Court on this action, as well as any 

oral argument or evidence that may be presented at the hearing on this motion. 

 

Dated: June 29, 2020 SMN LAW GROUP APC 
STEVEN M. NUÑEZ (185421) 
 
 
By:      

 Steven M. Nuñez 
 

  
  
 Attorneys for Victim Amy Bergen Zerofski 
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MEMORANDUM OF POINTS AND AUTHORITIES 
 

I. Introduction 

 Defendants and its related entities conducted a large fraud concerning the tax 

deductibility aspects of the HERO financing.  Defendants actively stated to contractors and 

others that its product was superior to traditional financing because the entirety of the 

payments were tax deductible.  Those statements were made in power point presentations 

made to contractors and other financing professionals, were intended to be repeated to 

homeowners, and were repeated to homeowners, such as Ms. Zerofski, both orally and through 

marketing materials prepared by Defendants and presented to homeowners through tablets, 

such as IPads.  Ms. Zerofski represents a subgroup of victims who relied on those 

representations in choosing HERO over traditional financing and who refinanced once the 

truth was learned, incurring not only the financing costs and abhorrent interest rates, but also 

prepayment penalties in contradiction to the specific statements that there were no prepayment 

penalties.  The proposed payment of approximately $20 is inadequate.  Regardless of the 

financial condition of the defendant, as between the victims, who have suffered as a result of 

COVID 19, and the perpetrator who may also be in a precarious financial position, it is the 

perpetrator who should suffer the greater consequences and the victim who should be made 

somewhat whole. 

 Ms. Zerofski requests leave to file a late objection because as a proprietor of a youth 

camp she has been directly and monumentally affected by COVID 19 and the ensuing 

economic devastation.  Ms. Zeroski is, in fact, the very person for whom the various Judicial 

Council emergency orders relating to COVID 19 were promulgated.  It would be extremely 

ironic if she were not allowed to rely on the Judicial Council emergency orders to file the late 

objection to this Judicial Council Coordinated Proceeding proposed settlement. 
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II. FACTS 

 Ms. Zerofski is a homeowner and resident of the University City community of San 

Diego.  She is also the proprietor of a small youth camp business.  (Zerofsky Decl. ¶ 2.)  She 

received financing for solar equipment from the HERO program between January 1, 2012 and 

January 7, 2016. (Zerofski Decl. ¶ 2.)  She did not receive a Notice of Hero Financing Class 

Action Settlement either through email or regular mail. (Zerofski Decl., ¶ 4.) 

 As the proprietor of a small youth camp business, she has been substantially affected 

by COVID 19 and the ensuing shutdown, necessary as it was.  She spent the months of March, 

April, May and June dealing with the cascading cancellations of every aspect of her business, 

the need to provide payments to employees so that they might survive, and the establishment 

of a small portion of the camp, with all appropriate safety precautions, so that she might retain 

her valued employees and potentially have a business remaining once a vaccine is ready or 

some other miracle allows us all to return to the majority of our former lives. (Zerofski Decl. ¶ 

5.)  She first learned of the impending settlement on June 26, 2020, and worked to request 

leave to file a late objection as well as working to craft the objection to this proposed 

settlement. (Zerofski Decl. ¶ 6.) 

 She was presented with the offer to utilize HERO financing by her solar contractor.  He 

presented the idea that HERO financing was superior to traditional financing because, as a 

government program, the entire monthly or yearly payment, principal and interest, was 

deductible on their taxes.  (Zerofski Decl. ¶ 7.)  In addition to telling her about this beneficial 

tax aspect of HERO financing, her contractor presented her with a tablet during the contracting 

phase which explicitly demonstrated that although HERO financing came with interest rates 

that were higher than the rates she could obtain through traditional financing and came with 

financing costs greater than those of traditional financing, the effective rate of the financing 

was less than traditional financing because of the ability to deduct the entirety of the 
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payments.  In addition, the program specifically stated that there were no prepayment penalties 

with HERO financing.  (Zerofski Decl., ¶ 8.) 

 She decided to utilize HERO financing for her solar project specifically because of the 

advertised tax advantages. (Zerofski Decl. ¶ 9.)  At the time of filing her first taxes after 

installing solar she learned that HERO financing was no more deductible than traditional 

financing.  Without the added tax advantage, HERO was simply a very expensive form of 

financing. (Zerofski Decl. ¶ 10.)  Immediately after learning the truth about HERO financing 

she sought to refinance utilizing traditional financing.  When going through this process she 

was confronted by the reality that there were prepayment penalties with the HERO 

financing.  Ultimately, she paid those penalties in order to be out from the onerous financing 

terms. (Zerofski Decl. ¶ 11.) 

 
III. Legal Argument 

 These plaintiffs and their attorneys failed in their attempt to bring Truth in Lending 

causes of action against these defendants because of deference shown to the regulating 

authorities stating that TILA requirements did not apply because the program was deemed to 

be a tax assessment and not a loan.  However, the exact opposite exists with respect to Ms. 

Zerofski’s claim of fraud regarding the tax benefits of the HERO program.  Because of the 

marketing complained of by Ms. Zerofski, on June 16, 2016, the IRS specifically issued a 

guidance stating that HERO program payments were no more deductible than regular loans.  

(https://www.irs.gov/taxtopics/tc503). 

 The HERO program’s affirmative statements regarding the deductibility of its program 

payments could be viewed as negligent or intentional misrepresentation.  Evidence of these 

fraudulent statements are present in the advertising of numerous contractors touting the HERO 

program, power point presentations made by HERO employees to contractors and other 
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financing professionals, and the marketing program given by the HERO program to 

contractors to be presented to homeowners through tablets at the time of signing the contracts 

for financing. 

 These negligent or intentional misrepresentations allow for causes of action for fraud, 

including punitive damages in addition to the 17200 claims. 

 This court preliminarily approved this proposed settlement in February, before the 

largest impact of the COVID 19 pandemic.  For this reason, the objection procedures require 

potential objectors to lick a stamp and mail the objections to the Claims Administer rather than 

simply replying to the email that was designed to provide Notice.  The subsequent emergency 

orders by both the Judicial Council as well as the Riverside Superior Court were intended to 

extend the deadlines, such as the objection deadline for this proposed settlement.  The April 

22nd Order by presiding Judge Vineyard extending deadlines and hearings specifically states 

that it applies to complex cases as well as normal civil cases.  It is unclear whether these 

parties have taken into consideration those orders in acting on behalf of the proposed class and 

ultimately having the hearing moved to July 8, 2020.  Regardless, Ms. Zerofsky is the very 

type of victim for whose benefit those emergency orders were promulgated.  Therefore, she 

requests that she be allowed to submit, and that this court consider her objection to this 

proposed settlement 

/// 

/// 

/// 
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IV. Conclusion 

 Ms. Zerofski is the very type of victim for whom the Emergency Orders have been 

promulgated.  She, therefore, requests that she be allowed to submit her late objection.  She 

also requests that this court consider the evidence that she has of the fraud committed by 

defendants on her and her specific subclass of victims regarding the tax benefits of the HERO 

program. 

  

Dated: June 29, 2020 SMN LAW GROUP APC 
STEVEN M. NUÑEZ (185421) 
 
 
By:   

 Steven M. Nuñez 
 

  
  
 Attorneys for Victim Amy Bergen Zerofski 
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DECLARATION OF AMY BERGEN ZEROFSKI 

 1. I am an adult over the age of 18 and am a victim of the HERO financing program.  I 

have personal, first-hand knowledge of the following and if called as a witness would 

competently testify to the following. 

 2.  I am a resident of San Diego and a homeowner within the University City area.  I 

am also the proprietor of a small youth camp business known as SEACAMP. 

 3.  I received financing for solar equipment from the HERO program between January 

1, 2012 and January 7, 2016. 

 4.  I do not recall having received a Notice of Hero Financing Class Action Settlement 

either through email or regular mail. 

 5.  As the proprietor of a small youth camp business, I have been substantially affected 

by COVID 19 and the ensuing shutdown, necessary as it was.  I spent the months of March, 

April, May and June dealing with the cascading cancellations of every aspect of the business, 

the need to provide payments to employees so that they might survive, and the establishment 

of a small portion of the camp, with all appropriate safety precautions, so that I might retain 

my valued employees and potentially have a business remaining once a vaccine is ready or 

some other miracle allows us to return to the majority of our former lives. 

 6.  I first learned of the impending settlement on June 26, 2020, and worked to request 

leave to file a late objection as well as working to craft the objection to this proposed 

settlement. 

 7.  I was presented with the offer to utilize HERO financing by my solar 

contractor.  He presented the idea that HERO financing was superior to traditional financing 

because, as a government program, the entire monthly or yearly payment, principal and 

interest, was deductible on our taxes. 
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 8.  In addition to telling us about this beneficial tax aspect of HERO financing, my 

contractor presented me with a tablet during the contracting phase which explicitly 

demonstrated that although HERO financing came with interest rates that were greater than the 

rates I could obtain through traditional financing and came with financing costs greater than 

those of traditional financing, the effective rate of the financing was less than traditional 

financing because of the ability to deduct the entirety of the payments.  In addition, the 

program specifically stated that there were no prepayment penalties with HERO financing. 

 9.  We decided to utilize HERO financing for our solar project specifically because of 

the advertised tax advantages. 

 10.  At the time of filing our first taxes after installing solar we learned that HERO 

financing was no more deductible than traditional financing.  Without the added tax advantage, 

HERO was simply a very expensive form of financing. 

 11.  Immediately after learning the truth about HERO financing we sought to refinance 

utilizing traditional financing.  When going through this process we were confronted by the 

reality that there were prepayment penalties with the HERO financing.  Ultimately, we paid 

those penalties in order to be out from the onerous financing terms. 

 I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct.  Dated this 29th of June, 2020, in San Diego, California. 

 

       
      _____ __________ 
      Amy Bergen Zerofski 
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DECLARATION OF STEVEN M. NUÑEZ 

1.  I am an attorney at law licensed to practice before all of the courts of the 

State of California and am the member of SMN Law Group APC.  I am the attorney for 

Amy Bergen Zerofski. 

2. I have prepared this motion as well as an [proposed] Objection to the 

preliminary settlement sought.  A Copy of the Objection is attached hereto as Exhibit A 

so that it can be lodged with the court. 

/// 
/// 
///  
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3. On or about June 16, 2016, the IRS specifically issued a guidance stating 

that HERO program payments were no more deductible than regular loans.  The 

guidance specifically states: "There are popular loan programs that finance energy 

saving improvements through government-approved programs.  You sign up for a 

home energy system loan and use the proceeds to make energy improvements to your 

home.  In some programs, the loan is secured by a lien on your home and appears as a 

special assessment or special tax on your real estate property tax bill over the period of 

the loan.  The payments on these loans may appear to be deductible real estate taxes; 

however, they’re not deductible real estate taxes.  Assessments or taxes associated wit a 

specific improvement benefitting one home aren’t deductible.  However, the interest 

portion of your payment may be deductible as home mortgage interest.  The link to 

Topic No. 503 Deductible Taxes, the IRS guidance, can be found at the following 

internet link (https://www.irs.gov/taxtopics/tc503). 

 I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct.  Dated this 29th of June, 2020, in San Diego, California. 

 

      
     _____ _____________ 
      Steven M. Nuñez 
 
  



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT A 
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DECLARATION OF SERVICE 
IN RE: RENOVATE AMERICA FINANCE CASES  
Riverside Superior Court Case No. RICJCCP4940 

I, the undersigned, declare: 

1. That declarant is and was, at all times herein mentioned, a citizen of the United 

States and a resident of the State of California, over the age of 18 years, and not a party to or 

interested party in the within action; that declarant’s business address is 401 West A St., Suite 

1100, San Diego, California 92101. My electronic service address is steve@smnlaw.com 

2. That on June 29, 2020, declarant served the MOTION FOR LEAVE TO FILE A 

LATE OBJECTION; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF AMY 

BERGEN ZEROFSKI; DECLARATIONO OF STEVEN M. NUÑEZ by electronic service.  I served the 

documents as follows: 

Mark C. Rifkin rifkin@whafh.com 
Randall S. Newman  newman@whafh.com  
Betsy C. Manifold manifold@whafh.com 
Rachele R. Byrd Byrd@whafh.com 
WOLF HALDENSTEIN ADLER FREEMAN 
& HERZ LLP 
 
Janine L. Pollack 
jpollack@calcaterrapollack.com 
 
Lee Shaolov lshalov@mclaughlinstern.com 
McLaughlin & Stern LLP 
 
C. Mario Jaramillo info@accesslg.com 
C. MARIO JARAMILLO, PLC 
dba ACCESS LAWYERS GROUP 
 
Matthew S. Sheldon msheldon@goodwinlaw.com 
Todd A. Boock Todd@bnsklaw.com  
GOODWIN PROCTOR LLP 
 

Class Counsel 
 
 
 
 
 
 
Class Counsel 
 
 
 
 
 
Class Counsel 
 
 
 
Defense Counsel 
 

No email was returned as undeliverable. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. Executed on June 29, 2020, at San Diego, California. 

Steven
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